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1. MR JUSTICE WYN WILLIAMS: On 5th February 2010 in the Crown Court at
Croydon, the appellant pleaded guilty to an offence of having a false instrument with
intent and a second offence of obtaining leave to enter the United Kingdom by
deception. On 6th April 2010 Her Honour Judge Baucher sentenced the appellant to 6
months' imprisonment for the offence of having a false instrument with intent and 9
months' imprisonment for obtaining leave to enter the United Kingdom by deception.
The learned judge ordered the sentences to be served consecutively, so the total
sentence of imprisonment imposed was 15 months. The appellant appeals to this court
with the leave of the single judge.

2. These offences came to light as a result of a wide−ranging investigation undertaken by
the security and anti corruption unit of the Home Office. That unit was investigating a
Home Office employee who was believed to be issuing unlawful United Kingdom
travel documents for financial gain.

3. On 22nd May 2003 a false travel document was issued to the appellant. It was issued
to her in the name of "Evelyn Musa". It was subsequently discovered that she, the
appellant, had used that document to obtain a provisional driving licence on 24th June
2003; hence her willingness to plead guilty to the offence of having a false instrument
with intent.

4. The second offence to which the appellant pleaded guilty came about in the following
circumstances. On 21st April 2008 the appellant applied for leave to enter the United
Kingdom from Nigeria. On her entry clearance form she provided two false details.
First, she said that she had not travelled outside Nigeria for the past 10 years. Second,
she claimed that she had not been issued with a national insurance number in this
country when in fact she had. This second offence did not come to light in April 2008.
As we understand it, it came to light after the discovery of the first offence, which in
turn came to light because of the wider investigation to which we have referred.

5. The appellant was first arrested on 29th September 2009. After some initial
prevarication she made full and frank admissions in her interview under caution. She
pleaded guilty to the two offences to which we have referred at the plea and case
management conference which, as we have said, was on 5th February 2010.

6. The appellant is a woman aged 33. She had no previous convictions prior to these
events. The information contained in her pre−sentence report suggests that she first
came to the United Kingdom in 2002. She first spent time with a cousin but then
formed a relationship with a man in this country. That relationship did not last. A
second relationship was formed which did last for some years. With that man she had
three children. All three children were born in the United Kingdom. In 2006,
however, the appellant returned to Nigeria, her country of birth. She remained there
for about 2 years. It was as a consequence of her returning to this country in 2008 and
the deception which she perpetrated in order to do so that she committed her second
offence.

7. The current position appears to be that the appellant is married to a person who is
lawfully within the United Kingdom. The likelihood is that by virtue of that marriage,



the claimant is also entitled to remain in the United Kingdom, but we make it clear that
we pass no definitive comment one way or the other about her immigration status. The
person to whom the appellant is married is, as we have said, not the father of her three
children. The father of the three children has no contact to them and the appellant and
he are estranged. Following her sentence, arrangements inevitably had to be made for
the care of the three children. We are told that they are cared for by a neighbour and a
close friend and that state of affairs has subsisted since April 2010. Social services
inevitably are involved but, to repeat, the indications are that the children are being
cared for by a neighbour and a friend of the appellant.

8. The offences for which the appellant was sentenced occurred respectively 7 and 2 years
ago. They were both of a type that usually attract immediate custodial sentences. Mr
Durrant, who has argued this case on behalf of the appellant both in writing and orally
attractively, concedes that to be the case. He further concedes that, looked at alone,
each of the sentences would be difficult to criticise. He accepts expressly that the
sentence of 6 months for possessing a false instrument with intent would have been an
appropriate sentence for that offence, although there may be a greater debate about the
second offence and whether a sentence of 9 months was appropriate. Mr Durrant
concedes, at the very least, that there would be powerful reasons to support the decision
of the judge if this sentence stood alone.

9. The fact is however that these sentences do not stand alone, they were ordered to be
served consecutively, resulting in a total period of 15 months. It is that which Mr
Durrant submits takes the sentences overall into the range where they can properly be
categorised as manifestly excessive. That is especially so, submits Mr Durrant,
because of the urgent need to have proper consideration for the welfare of the
appellant's three children.

10. There can be no doubt that the learned judge was fully aware of the significance of this
sentence, as it related to the effect upon the three children. In very full and detailed
sentencing remarks, she made it clear that she understood that the effect upon the
children was something she had to bear very much in mind.

11. In our judgment, however, notwithstanding her acknowledgement of that point, her
sentences failed in fact to reflect the well−understood principle that an offender who is
the carer of three young children should be sentenced to imprisonment only if that is
absolutely necessary, and secondly, if it is, for the shortest term that is conceivably
commensurate with the offences in question.

12. In our judgment what the learned judge has in fact done in this sentencing exercise is to
impose two tariff sentences, for two separate offences, made the sentences run
consecutively, but failed to have regard appropriately both to totality and to the very
personal features relating to the children in this case.

13. Had the judge given full weight to the principle of totality and to the effect of sentences
of imprisonment upon the appellant's children, we are satisfied that what she would
have done was to order the sentences to run concurrently. Accordingly, we propose to
allow this appeal to the extent of quashing the order that the sentences should be served



consecutively and instead substituting an order that both sentences should be served
concurrently, with a consequence that the total sentence of imprisonment is 9 months.


