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Mr Justice Henshaw :  

 

1. The appellant was convicted on 29 October 2019 after a trial in Canterbury 

Crown Court on two counts of robbery and one of false imprisonment.  The 

trial judge, Her Honour Judge Brown, sentenced the appellant on 6 December 

2019 to 6 years’ imprisonment on each count, with all three sentences to run 

concurrently.  The appellant’s co-defendant was sentenced to 6 years’ 

imprisonment after a 25% reduction for his guilty plea at the plea and trial 

preparation hearing. 

2. The appellant appeals against sentence by leave of the single judge.  The 

essence of the appeal is that the judge ought to have given greater weight to 

the interests of the appellant’s then unborn child, by imposing a sentence of no 

more than 4 years.  After taking account of time spent on remand, that would 

have given the appellant the chance to remain with her baby throughout the 

custodial part of her sentence. 

3. The offences were committed on 13 June 2019.  The victim was a neighbour 

of the appellant and of her partner at the time.  The appellant had met the 

victim, a man of 55, a few days previously, introduced herself as ‘Amy’, and 

offered to sell him some tobacco.  On the day of the offences, the appellant 

visited the victim in his flat and led him to believe that she was interested in a 

sexual relationship.  The appellant suggested that they go back to her flat to 

have sexual intercourse and the victim agreed.  Once back at the appellant’s 

flat, the appellant undressed the victim and herself.  The appellant’s partner 

then burst into the bedroom with a knife in his hand threatening to stab the 

victim.  He took the victim’s jeans and bank card, and forced him to reveal his 

PIN code.  The appellant’s partner locked the victim and the appellant into her 

flat, and the appellant told the victim he could not get out.  The partner did not 

succeed in taking any money out as the account was overdrawn.  He returned 

to the flat, hit the victim, again threatened him with the knife, and threatened 

to take the victim to the woods.  He and the appellant escorted the victim to 

the victim’s own flat and stole various electronic items including a television 

and some cash.  The appellant was subsequently arrested by the police on 14 

June 2019, who found her and her partner watching the television they had 

stolen from the victim.  She denied the offences, provided a prepared 

statement, and declined to comment further to questions. 

4. The appellant’s partner pleaded guilty to the two counts of robbery, one of 

false imprisonment and also to one of having a bladed or pointed weapon; and 

was sentenced to 6 years’ imprisonment as we have noted.  He claimed in 

evidence given at trial that he alone had committed the offences.  The 

appellant pleaded not guilty but was convicted.  

5. The appellant was 32 years old at the time of the offences.  She had not 

previously been convicted of a violent offence, but had a history of targeting 

and stealing from older men, in one case using the same name ‘Amy’ as she 

used in the present offences.  In all, she has 9 sets of convictions for offences 

spanning from March 2004 to 15 August 2011.  Her relevant convictions 
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include one offence against the person, one fraud offence and 16 theft and 

kindred offences. 

6. The victim said in his personal statement that the incident had left him shaken 

and too frightened to call the police for hours until his son came home  The 

victim’s son said he was too scared to leave the house the following day, and 

was left feeling uneasy.  Some of his possessions which were stolen have not 

been returned. 

7. The trial judge remarked that having heard the victim give evidence, she was 

satisfied that he was a vulnerable man who had been targeted by the appellant 

and her partner for that reason.   The appellant and her partner were both class 

A drug users and had decided to extract money from the victim in order to 

fund their drug habits. The offences had been pre-planned, and the victim was 

subjected to a humiliating and frightening series of offences.  The judge was 

quite sure that the appellant had known that her partner was going to threaten 

the victim with a knife to ensure his co-operation, and therefore had 

committed the offences jointly with her partner.  The judge rejected, as the 

jury did, the appellant’s defence that the victim had been paying her for sexual 

intercourse. 

8. The judge found that  the use of a knife placed the offending into category A 

in the sentencing guidelines for robbery at a dwelling house, contrary to 

section 8(1) of the Theft Act 1968.  Psychological harm had been caused to 

the victim and there had been an element of ransacking of his property.  

Although the property that had been taken did not have significant financial 

value, it had represented a real loss for the victim and his son.  The judge 

concluded that this was a category 2A case, with a starting point of eight years 

imprisonment and a category range of six to ten years’ imprisonment.   

9. The judge bore in mind that there were two robberies and an offence of false 

imprisonment but imposed a single sentence to reflect the totality of the 

offending.  The judge treated the false imprisonment offence, as well as the 

prolonged nature of the offending, as significant aggravating features of the 

robbery offences, as well as the targeting of a vulnerable man.  

10. The judge took into account the facts that although the appellant had been 

acting jointly with her partner, she had not actually threatened any violence 

herself, and that the appellant had been a class A drug user for many years.   

11. In addition, and importantly for this appeal, the appellant was pregnant at the 

time of the offending.  It was unclear whether or not she had been aware of 

that at the time, but in any event the judge recognised that she was required to 

take into account the interests of the appellant’s unborn child when 

determining the sentence.  The judge noted that there was a Mother & Baby 

Unit at the establishment where the appellant was detained, but the appellant’s 

baby could remain there only for a maximum of eighteen months.  The judge 

considered whether, as was urged on her, to impose a sentence of no more 

than 4 years.  That would have meant the appellant, who had spent 6 months 

in custody on remand, would be eligible for release after 18 months and 

thereby have the chance to remain with her baby at all times.  On the other 
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hand, the appellant’s first child was not in her care because she had not been 

considered fit to care for that child.  It was therefore unclear whether she 

would be able to retain care of the new baby anyway.   

12. Having taken account of the pre-sentence report and correspondence from the 

appellant and her mother, the judge continued:  

“However, although in an ideal world, no woman would give 

birth in prison and no child should be placed in the position that 

your child will be in, I must reflect the fact that these were 

serious crimes against a vulnerable victim.  These were crimes 

in which you were an active and willing participant.  Further, 

unlike your co-defendant, you do not have the benefit of having 

pleaded guilty and you continue to show a lack of remorse in 

that you maintain the story that you gave for the first time at 

trial.  Your lack of empathy for your victim is in stark contrast 

to the self-pity for yourself.  There is not one word in your 

letter to me about [the victim] and no recognition on your part 

of your responsibility for this joint offending. 

Notwithstanding your powerful mitigation as a result of your 

pregnancy and the other factors highlighted in the pre-sentence 

report, in your case, the shortest sentence I can pass, 

commensurate with the aggravating and mitigating factors in 

your case, is one of six years’ custody.” 

13. We pause to note that although the judge did not state expressly here that the 

sentences imposed for each count were concurrent, that is how we understand 

her remarks as a whole and is how the sentence was recorded. 

14. On this appeal, the appellant does not challenge the judge’s conclusion that, 

applying the guidelines, the case fell within category A2, with a range of 6-10 

years.  However, her counsel, Mr Cartwright, submits that the special 

circumstances of the present case justify a sentence below the range.  The pre-

sentence report refers to the appellant’s chaotic upbringing, ejection from 

secondary school, possible sexual abuse, difficulty holding down a job and her 

resort to drug abuse.  He submits that there are positive signs of a turnaround 

since the appellant has been in custody; further, that the additional year in 

prison apart from her baby, which a 6-year sentence would entail as opposed 

to a 4-year sentence, will serve no useful purpose and be damaging to the 

child’s prospects. 

15. The singe judge (Morris J) said: 

“It appears that your child will be able to stay with you in 

prison only until he or she is 18 months old.  Having been 

remanded in custody for approximately 6 months prior to 

sentence, a sentence of up to 4 years would make it possible for 

your child to remain in your care upon your release.  The 

sentencing Judge correctly took account of the seriousness of 

these offences and further pointed out that your first child is not 
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in your care.  Nevertheless it is arguable that the Judge should 

have given greater weight to the interests of your unborn child 

in remaining with his or her natural mother from the age of 18 

months onwards.”  

16. The single judge directed that there should be a general prison report, covering 

the appellant’s progress in custody, the circumstances of her child, and the 

prison policy regarding the ability of the child to remain with the appellant in 

prison.  In addition, he directed that a pre-appeal report should address the 

appellant’s wider family circumstances, her fitness and ability to care for her 

child upon release from custody, and what would happen to the child in the 

event that the appellant were to remain in custody at the time that the child is 

required to leave the prison. 

17. The resulting prison report, dated 5 March 2020, indicates that the appellant is 

looking after her daughter (born on 15 December 2019) full time, is 

completing a Successful Parenting Course, and that both are thriving.  The 

appellant has attended a considerable number of educational and therapeutic 

courses and programmes.  She has been regularly drug tested with all results 

negative.  The appellant has received positive feedback from her OMIC 

(Offender Management in Custody) Keyworker and six positive incentive 

commendations. 

18. The pre-appeal report indicates that it is unclear where the appellant would 

live upon release from prison.  Canterbury Children’s Social Services are said 

to be statutorily involved with the daughter, who was on the child protection 

register but as of 3 February 2020 was removed from it and recategorised as a 

child in need, which was seen as a positive step forward.  The Covid-19 

pandemic had led to doubt about the continued ability to accommodate babies 

in the prison, and, in addition, as of 21 April Children’s Social Services were 

involved in care proceedings in relation to the daughter in the Family Court.  

19. In the light of this information, we requested an update via the National 

Probation Service. 

20. The Probation Service informed us that the prison had confirmed that the 

appellant and her daughter were still accommodated in the Mother & Baby 

Unit, which remained open, applying social distancing rules due to the Covid-

19 pandemic.  Canterbury District Children’s Social Services had confirmed 

that, in accordance with the conclusions of a report prepared by an 

independent social worker, the appellant’s daughter is subject to care 

proceedings brought by the local authority, which the appellant is contesting. 

The local authority has applied for a Special Guardianship Order, identifying 

the daughter’s paternal uncle and his wife as proposed guardians.  An interim 

hearing took place at the Family Court on 28 May, which the appellant 

attended by telephone.  The final contested hearing is fixed for 19 October 

2020 with a time estimate of 5 days.  In the meantime, the daughter will 

remain in the appellant’s care in prison. 

21. In considering this appeal we begin by reminding ourselves of the principles 

this court has set out in R v Petherick [2012] EWCA Crim 2214, recently 
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followed for example in R v Doyle (Sharnah) [2020] EWCA Crim 429, about 

the impact of sentences on dependants.  Those cases make clear that:  

i) the sentencing of a defendant inevitably engages not only her own 

family life but also that of her family, including any dependent child; 

ii) the court when sentencing has to decide whether the interference with 

family life resulting from a custodial sentence is proportionate given 

the balance between the relevant factors; 

iii) the position of children, particularly very young children, is a major 

factor for consideration when sentencing; 

iv) the impact on the family life of the offender and any dependants has to 

be balanced against the need of society to punish serious crime, the 

interest of victims in wrongdoers receiving their just desserts, the need 

to avoid unjustified disparity between defendants convicted of similar 

crimes, and often the impact of the crime on the victim’s own family 

life; 

v) where a case stands on the cusp of custody, the impact on one or more 

entirely innocent children can sometimes tip the balance against a 

custodial sentence; 

vi) however, the more grave the offence, the less likely it is that 

imprisonment will be held to be disproportionate; and 

vii) where custody cannot proportionately be avoided, the effect on 

children or other family members might afford grounds for mitigating 

the length of sentence, but it may not do.  If it does, then the degree of 

mitigation is a matter for the judgment of the court.  

22. These principles reflect not only Article 8 of the European Convention on 

Human Rights but also pre-existing case law and good sentencing practice.  In 

his oral submissions this morning, counsel for the appellant also made 

reference to the statement in the United Nations Convention on the Rights of 

the Child that in all actions concerning children, including those undertaken by 

courts, the best interests of the child shall be a primary consideration.  We 

observe that when the court is engaged in sentencing, that statement must be 

considered in the context of the various considerations set out in Petherick 

which we have summarised. 

23. In some cases involving young babies, the impact on family life of a custodial 

sentence may be considerably ameliorated by both mother and child being 

accommodated together.  Thus, for example, in Green [2017] EWCA Crim 

1204, [2018] 1 Cr. App. R.(S.) 4 this court declined to reduce the sentence of 

an offender at an advanced stage of pregnancy in order to give effect to her 

immediate release.  The court noted that if the baby were born while the 

offender was in custody, she and the baby would be excellently cared for in 

the Mother & Baby Unit in the prison where she was currently held and from 

which she would be released very shortly afterwards. 
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24. The circumstances of the present case are different: there is no suggestion that 

the appellant should not remain in prison for the remainder of the full 18-

month period for which the prison can accommodate her baby.  The problem 

is that at the end of that period, the current sentence would leave the appellant 

in custody for another year while her daughter would have to be cared for 

elsewhere, at least pending the appellant’s release on licence.  The daughter 

will be aged from 1½ to 2½ years during that year.  We note that in Petherick 

the court regarded separation from a 2-year old child as coming at a very 

sensitive time in his upbringing. 

25. The trial judge in the present case was clearly conscious of the need to take 

account of the interests of the child.  At the same time, the judge’s critical 

reasoning on this point, in the passage we have quoted above, focuses fairly 

heavily on the position and behaviour of the appellant herself, including her 

evident lack of remorse. 

26. Like the trial judge, we consider this to have been a case of despicable 

offending.  The appellant, pursuing a joint plan with her partner, lured a man 

on the promise of sex, for him then to be threatened, robbed, held against his 

will and then frogmarched home to be robbed again.  The appellant’s partner 

was sentenced based on a starting point of 9 years before credit for his guilty 

plea, and so far, as we know no appeal has been brought from that sentence.  

27. The appellant does not appear to have taken the lead in the present offence, 

and did not herself use or threaten violence, albeit the judge found that the 

appellant knew her partner would use the knife to threaten the victim.  The 

pre-sentence report contains indications of a history of abuse of the appellant 

by various people, including her co-defendant whom she had in the past said 

was controlling her.  Counsel in his oral submissions this morning described 

the appellant as having a strong character but being a weak person, liable to be 

‘pushed around’. 

28. However, the main factor which leads us to consider a variation to the 

appellant’s sentence, and exceptionally to reduce  it below the category range, 

is the position of her daughter.  The appellant, no doubt due at least in part to 

her history of drug abuse, lost the custody of her first child.  With her second 

child, while in custody, she has had and is having a chance to start to bring up 

a child in a more structured environment: as counsel put it this morning, of 

stabilising her life.  The positive prison report encourages us to believe that the 

appellant is availing herself of that opportunity, and of the chance to overcome 

her drugs problems.  It is in the daughter’s best interests, at this highly 

sensitive stage of her development, that she should have the chance of 

remaining with her mother if the circumstances make that otherwise 

appropriate. 

29. It is possible that the outcome of the current Family Court proceedings will be 

that the appellant will lose the care of her daughter in any event.  However, it 

is also possible that, if released at the same time as her daughter is obliged to 

leave the prison, the appellant – no doubt with the benefit of close supervision 

from Children’s Services – would be able to continue to care for her, and that 

that outcome would be in the daughter’s best interests.  We make clear that 
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nothing we say in this judgment is intended in any way to pre-judge or 

influence the conclusions the Family Court may reach in due course. 

30. Turning to factors on the other side of the balance referred to in Petherick, we 

have already made the point that this was serious offending.    At the same 

time, even a 4-year custodial sentence is a serious punishment, and the 

appellant will have served it in the difficult circumstances of being pregnant in 

prison and then having a young baby in prison, no doubt with additional 

challenges and concerns arising from the Covid-19 pandemic. 

31. This is a difficult case, but in the end we have come to the conclusion that 

considerations of proportionality, and most particularly the interests of the 

appellant’s baby daughter, indicate that the sentence should exceptionally be 

reduced from 6 years’ to 4 years’ custody, so as not to preclude the possibility 

– should the Family Court consider it appropriate – of the daughter remaining 

in the care of the appellant.    

32. We therefore quash the concurrent sentences of 6 years’ imprisonment and 

substitute concurrent sentences of 4 years’ imprisonment.  

Lord Justice Lindblom : To make it absolutely clear, to that extent this appeal is 

allowed. 


